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ACT OF ASSEMBLY IMPAIRING A CHARTER. 

1. An act of the General Assembly, incorporating a banking company, isa 
contract between the State and the corporation, within the first clause 
of the tenth section of the first article of the Constitution of the United 
States, and the Legislature cannot pass any law impairing the obligation 
of such contract, or auy part thereof. Attorney General v.. The Bank of 
Charlotte, 287. 

2. Where a price is stipulated in the grant of the charter,,it is the consid- 
eration or part of the consideration for which the sovereign makes the 
grant, and cannot be enlarged without the consent of the corporation.— 
Ibid. 

3. To levy a tax on the bank as such, or on its franchises, is to &dd to’ the 
stipulated price, and therefore an act of the Legislature imposing such a 
tax is in violation of the constitution, and void. bid. 

. The distinction, as respects the taxing power, between lands, &c., and 
such franchises, stated, considered and applied. bid. 


ADVANCEMENT. 

Where a testator bequeathed. his slaves to be equally divided between his 
wife and children, deducting from the share of one of his children the 
value of certain slaves, theretofore, conveyed to him by deed, it was Held, 
in analogy to the construction given by this Court, upon advancements, 
under the statute of distributions, that the valuation of the slaves convey- 
ed, should be rade as of the time when they were conveyed. Ward v. 
Riddick, 22. 

Vide Horoupor, 1, 2, 3, 4. 

‘ 
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ADMINISTRATOR—LIABILITY FOR LOSS OF ASSETS, 
1, Where an administrator was ordered by court to sell property for distri- 
bution, on acredit, taking bond with sureties for the purchase money, he 
is only responsible in respect to the sufficiency of the bond, for wilfully 
or negligently taking such sureties as were not good, or such as he had 

not good reason to believe were sufficient. Davis v. Marcum, 189. 

2. A delay by an admistrator, of one month, to bring suit on a bond taken 
on the sale of property, made under an order of court for distribution, 
will not make the administrator liable for the loss of the debt by the in- 
solvency of the obligors, where there appeared to be no likelihood of such 

insolvency at the time. bid. 

























AMENDMENT OF ANSWER. 
1. Before amendments to an answer are allowed, the Court should be sat- 
isfied that the reasons assigned for the application are cogent; that the 
mistakes to be corrected, or the facts to be added, are made highly pro- 
bable, if not certain; that they are material to the merits of the case in 
controversy ; that the party has not been guilty of gross negligence, and 
that the mistakes have been ascertained, and the new facts have come to 
the knowledge of the party since the original answer was put in and 
and sworn to. Graham v. Skinner, 94. 

2. An order, therefore, made in the Court of Equity allowing an amend- 
thent to an answer, upon motion, merely, without being supported by an 
affidavit, and without its being shown that an amendment was needed, 
or what amendment was proposed, was held to be erroneous. bid. 

3. The modern practice in amending an answer, is to let the original re- 

main on the file, and to put in a supplemental answer containing the new 
matter or correction. bid. 






















ADVERSE POSSESSION. 
Where, by an ante-nuptial deed, it was provided that the slaves of the wife 
were to remain in the possession and use of the husband, during cover- 
ture’in a suit; brought to compel the husband’s personal representatives 

to perfect the conveyance of a slave which the testator had attempted to 
convey to the wife’s trustee, in lieu of one of her’s, which he had sold, which 
conveyance was inoperative, for the want of a subscribing witness, it was 

held that the possession, by the husband, of the slave, intended to be sub- 
stituted, was, during the coverture, not adverse to the wife's trustee; so 
that, neither the statute of limitations, nor the act creating a presump- 

tion of abandonment from the lapse of time, was applicable. Jones v. 
Baird, 167.. 



















AGENT. 
1, A mere agent, who assisted the owner of a life interest in a slave, in 


selling him, that he might be run off to avoid a crinffhal charge, and who 
received no part of the price for which he was sold, was held not be lia- 
ble to the remainderman. McKeil v. Cutlar, 381. 














2. A was the owner of a judgment against one, who, it was supposed had 
fraudulently conveyed his land, and it was agreed between him and B 
that the latter should have the control of the execution and try the va- 
lidity of the debtor’s conveyance, and that he should have half of what 
he collected; B bought in the land for a nominal sum—recovered it in 
an action of ejectment, and sold it for several times the amount of A’s 
debt; held that A was entitled to half the amount of his debt out of the 
proceeds of this sale; and no more. James v. Morris, 408. 


ALIMONY. 

1. Where, in a petition for a divorce, by a wife, a subpoena was issued and 

¢ returned executed, but before an appearance was made, or an alias issu- 
ed, an order for alimony pendente lite was made, it was held good. Gay- 
lord v. Gaylord, 74. 

2. An affidavit of the petitioner annexed to her petition which sets forth 
the amount of the defendant's property, and of what kind it consists, was 
deemed sufficient prima facie to authorise the Court to act on the ques- 
tion of alimony. bid. 

3. Where the petitioner sets out that “the husband is then removing or 
about to remove his effects from the State,” the wife need not state in 
her petition that the cause of complaint existed six months before the fil- 
ing of her petition. bid. 

. Where a petitioner, for a divorce, alleged that her husband had become 


jealous of her without a cause, had shook his fist in her face, and threat- 
ened her, and declared to her face, and published to the neighborhood that 
the child, with which she was pregnant, was not his; that her condition 
had, from such treatment become intolerable, and her life burdensome. 
and that she had been compelled to quit his house and seek protection of 
her father, it was held that she had set out enough to entitle her to alimo- 
ny pendente lite. Hrwin v. Erwin, 82. 


ANSWER. 
Vide Practice, 2, 3, 4; Insuncrion, 9. 


ANTICIPATION OF A LEGACY. 

1. After payment by the testator, expressly in satisfaction of a pecuniary 
legacy, a second payment cannot be enforced against the executor.— 
Howze v. Mallett, 194. 

2. The act of 1844, in relation to the operation of wills, and the time to 
which their operation is to be referred, cannot be construed to set up « 
satisfied legacy. bid. 


APPEAL. 
1, Every order of a court of equity, by which the rights of the parties may 
be affected, may be reviewed in the Supreme Court. Graham v. Skin- 
ner, 94. 
2. An appeal, therefore, to the Supreme Court, will lie from an order of a 
court of equity, allowing an amendment to an answer, bid, 
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ACQUISITIONS OF A SLAVE. 
Where a slave was permitted by his owner to exercise his own discretion 
in the employment of his time, acting really as a freeman, such owner 
cannot recover from a third person the proceeds of property which the 
slave had acquired and which had come into the hands of such third per- 

son as the agent of a slave. Nor can the patty who let the slave have 

the property, recover the proceeds thereof from the agent of the slave, 
although he may have sold it on a credit, and not have been paid for it. 
Barker v. Swain, 220. 


ASSIGNMENT OF AN EQUITY. 
Vide Parties, 1. 


ASSIGNMENT OF WIFE'S LEGACY BY HUSBAND. 

A busband has a right to assign a legacy, or a distributive share, due to his 
wife, for the purpose of paying his debts, and if the assignee can reduce 
it into possession during the life-time of the husband, the wife, surviving, 
cannot recover it. Bryan v. Spruill, 27. 


































ASSIGNMENT OF A MORTGAGE. 

A deed of trust executed bona fide for the security of actual creditors, for 
debts, whether old or new, must be regarded as a conveyance for value 
under the Stat. 27 Eliz., and a mortgage is considered as standing on the 
same footing as a deed of trust. Potts v. Blackwell, 58. 











ASSIGNMENT OF A DEED. 

Where a surety is liable for several different debts of the same principal, 
the latter has a right to assign a debt due him by his surety, for the se- 
curity of any such debt as he may think proper; so that it be equal in 
amount to the one assigned. filler v. Cherry, 197. 









ASSIGNMENT OF A JUDGMENT. 
Vide Partners, 2. 










ATTACHMENT. 
1. The act of Assemby, Rev. Code, ch. 7, sec. 20, institutes an anomalous 
proceeding, the object of which is to subject to the debts of our citizens 
any estate which a non-resident may have in the hands of any person, 
which cannot be reached by attachment, without reference to the place 
where the debt was contracted; and, therefore, the sixth clause of the 
fourth rule, chap. 32, Rev. Code, regulating the proceedings in courts of 
equity, does not apply. vans v. Monot, 227. 

2. Where three attachments were levied on land and judgment taken on 

all three, but it turned out that the land did not sell for enough to satis- 

fy the former two judgments, which had been levied before the one in 
question, it was held that the third attachment was, nevertheless, properly 
constituted in the court to which it was returnable, by its levy on the 
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land, and that the judgment thereon rendered was valid. Perry v. Men- 
denhall, 157. 

3. Aliter as to a levy of an attachment on personal property. bid. 

4. A fier facias taken out on a judgment in an attachment, waives the 
priority of lien which the levying of the attachment gave the plaintiff, 
but it does not invalidate the judgment rendered in the case. bid. 


BAIL. 

1. The bail of an absconding partner is under no obligation to surrender 
his principal for the benefit of another partner. Hinton v. Odenheimer, 
406. 

2. It would seem that the bail of one partner, would have no power to ar- 
rest his principal after the debt had been in fact paid by anotheer. bid. 

Vide Partners, 2. 


BANK CHECK. 
Vide CoLttusion wirn GUARDIAN. 


BARON AND FEME. 
Vide Fres-rraper; Horcupror,2; Execution SALE OF LAND. 


BEQUEST TO A WOMAN AND HER CHILDREN. 
A bequest to a woman and her children, she having no children at the time, 
gives her an absolute estate in the property. Jenkins v. Hall, 334. 


BEQUEST TO TWO AND THE SURVIVOR. 

Where a testator in one clause of his will limits a use in property on event 
of survivorship between his daughters at the death of his widow, but in 
a subsequent clause gives the use of the property to the survivor upon 
the death of the other without leaving a child or children, it appearing 
from the context that he wished to make the bulk of his estate unaliena- 
ble as long as possible, it was held that the latter disposition should pre- 
vail over the former, and that the contingency was open until the death 
of one of the daughters without leaving a child. Jenkins v. Hall, 334. 


BILL. 
Vide Parties, 4; Preapine, 2. 


BILL OF EXCEPTIONS. 
A bill of exceptions, or a case stated by the presiding Judge in the nature 
of a bill of exceptions, is inadmissible upon an appeal from an inferior, to 
a superior, Court of Equity. Graham v. Skinner, 94. 


BILL OF SALE. 
Vide Equity TO CALL FOR A CONVEYANCE. 


CHANGE OF INVESTMENT. 
1. Wherea trustee changes an investment without the direction of a Court of 
Equity, he takes upon himself the onus of proving entire bona fides, and 
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that there was réasonable ground to believe that the fund woul? be ben- 
fitted: Where, however, he isable to make such proof, the Court will 
sustain his act. Washington v. Dmery, 32. ' 

Where a trustee making a change in an investment is interested in a large 
portion of the fund, he will be régarded in a different light from a naked 
trustee, and a presumption is raised that he acted with good faith. bid. 


CHARGE FOR MAINTENANCE. 


1. 


A charge upon the estate of a testator by his will for the maintenance of 
a party, is payable annually, and will bear interest from the end of each 
year. Harrison v. Bowie, 261. 


. There is no reason, generally, why land devised to several, bucthened 


CHI 


with a charge for the maintenance.of a person, shall not be sold for a di- 
vision :—but this must be done cum onere. Where, however, the main- 
tenance of such person can be had on the land itself, but, probably, can- 
not be secured by a sale, a Court of Equity will only order it, experimen- 
tally, to ascertain how the fact is. Harriss v. Ross, 413. 


LDREN AS A CLASS. 


Where a testator bequeathed, that at the death of his wife, his slaves, &c., 


should be equally divided “between all my children that are now living, ’ 
it was was held 


. That children of the testator who died before the making of the will 


took nothing by this bequest.. Whitehead v. Lassiter, 79. 


2.. That the children of a son, who died in the life-time of the testator, after 


the making of a will, took (as purchasers) the share their father would 
have taken, had he survived. Jbid. 


3. That the distributees of a son, who died after the death of the testator, 


but before the time of division, (to wit, the death of the testator’s wife) 
were entitled to his share, and that his widow was included in this class. 
Ibid. 


. It is a general rule, that where property is given to a class, as many of 


that class will be included as can be, without doing violence to the in- 
strument. Carver v. Oakley, 85. 


. Where, therefore, an estate was given, by will, to such grand-children 


of A as should be alive when B died, and B died in the life-time of the 
testator, it was held that the grand-children born after the death of B, 
but in-the life-time of the testator, take under the bequest. bid. 


COLLUSION WITH A GUARDIAN. 
Where one, owing a bond to a guardian in failing circumstances, not yet 


due, held a note on such guardian, which he gave to an attorney to col- 
lect, with explicit instructions not to make an exchange of notes, but to 
collect the note given him, and with the proceeds to take up the bond 
due the guardian, and such attorney received a bank check from the 
guardian, and, believing the money to be in bank, and that the check 
was as good as money, returned the note to the guardian, and took up 
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the bond in his hands, it was held; that, if done bona fide, this did not 
afford the ward a ground for pursuing his former debtor. Wynne y. Ben- 
bury, 395. 


COMMISSIONS. 
Five per cent. commission is not an excessive allowance by the way of 
commissions on moneys raised on the hire of slaves. Washington v. 


Emery, 32. 


COMPENSATION FOR LOSS OF A SUPPORT. 
Vide Dissent oF A WIDOW. 


CONDITIONAL LEGACY. ’ 

1. It is reasonable for a testator to say, when he makes a gift to one, that 
it is in bar of a claim the donee has, or may set up against him, and that 
the legatee must release the claim before he can have the legacy. Dun- 
lap v. Ingram, 178. 

2. Where an interest is given to each one of a class of persons severally, 
upon a condition, that they respectively release a joint claim against the 
testator, it was held that each individual was to perform the condition 
for himself, and further, that a forfeiture arising from a nonperformance 
of the condition, fell into the undisposed of surplus. bid. 


CONFIDENTIAL RELATIONS. 

1. Dealings as to property between persons standing in the confidential 
relations of life, are looked upon with suspicion ; and from general policy, 
a voluntary donation from the dependent to the superior party will be 
set aside, unless the utmost fairness is made to appear by the donee. 
But, where undue influence, circumvention or fraud, are relied on to set 
aside a deed, apart from the existence of these relations, proof must be 

made as in ordinary cases. Deaton v. Munroe, 39. 
. Where one, in a confidential relation, uses the influence and advantages 
of his position, to make an unequal contract with his dependent or infe- 
rior, Equity will relieve against such contract. Mullins v. McCandless, 425. 


CONFIRMATION. 
Vide IncrEASE OF SLAVES, 2. 


CONSTITUTIONALITY OF AN ACT OF ASSEMBLY. 

1. A statute authorising the people of a county to take stock in a railroad, 
and to raise the funds to pay for it by themselves, or otherwise, is not 
forbidden by the constitution. Caldwell v. Justices of Burke, 323. 

2. Under the charter of the Western North Carolina Railroad Company, 
passed in 1855, and the amendment at the next session, it was held 
(Parson, C. J., dissentiente) that the justices of any of the county courts 
of the counties along the line of the road, are authorised to determine on 
an amount to be subscribed by such county to the stock of such compa- 
ny, and to submit the same for the approval of the voters of sueh county, 
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notwithstanding a former propesition tosubseribe may have been sub- 
mitted to them and rejected. Zbid. 

3. Held further, that such subscriptions may be made toties quoties, as the 
emergencies of the undertaking require. bid. 

Vide Acr of AssemBiy imparrine A cHaRTER; Insunction, 13, 14. 


CONTINGENT INTERESTS. 

(Construction of a will, depending on its peculiar phraseology.) 

1. It is well settled that not only a vested interest, but a contingent remain- 
der, or contingent executory bequest, or a future contingent trust, where 
the person is certain, is transmissible by descent in the case of realty, and 
devolves upon the personal representative in the case of personalty, Re- 
bertson v. Fleming, 387. 

2. A limitation over of slaves by will “to a daughter and to her children, 
(should she have any) forever; but should she die. without children,” 
then “to another daughter,” &c., is a valid contingent interest, and a 
Court of Equity, on a proper case being made, will protect it by writ of 
sequestration, against a fraudulent removal, or sale of the property.— 
Douthett v Bodenhamer, 444. 


CONTINGENT LIMITATION. 

A limitation in a deed of marriage settlement: to the husband and wife du- 
ring their joint lives, and to the survivor, and if the wife should survive, 
then the trustees should, at her request, convey the property to her, and 
if she should die without making such request, then, to such child or 
children, as she might leave, and if she should die without issue, then to 
her next of kin, was held to mean, that all three of the latter contingen- 
cies depended on the event of the wife’s surviving the husband; and that 
though she died without issue, and never called for a conveyance from 
the trustees, yet, as the husband survived her, the next of kin of the wife, 
could not come in under the deed. MeBryde v. Williams, 268. : 


. CONTRACT OF LEASE. 
Vide Sprciric Perrormance, 2. 


COSTS. . 

If a party defendant, who has no interest in the subject matter in contro- 
versy, disclaim all right, the bill will be dismissed as to him, with costs ; 
but if he set up claim, and insist upon a declaration of his rights, the dis- 
missal, as to him, will be made without costs. McKinnon v. McDonald, 1. 


CONVEYANCE DECLARED A SECURITY. 

1, Where the plaintiff claimed that the defendant had purchased a tract of 
land at sheriff's sale, under an agreement that they were to be. joint 
owners of it, and the defendant took the sheriff's deed to himself, proof 
that the plaintiff, in the assertion of his right, received the rent for one 
year from a tenant with the knowledge and approbation of the defend- 
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ant, was held to be a fact dehors the deed inconsistent with ag .absolute 
purchase to himself, and being corroborated by defendant's declarations 
admitting the plaintiff’s equity, was a good ground for relief. » Latham v. 
McRorie, 102. 

2. A deed which has a proviso for “the privilege of redeeming the proper- 
ty conveyed,” imports prima facie that it is intended as a security, and 
not a sale, Wilson v. Weston, 350. 

3. In a question, whether an interest conveyed in slaves, was intended as 
@ security, or a conditional sale, the facts that the bargainor was illiterate 
—needy—and, in the power of the bargainee, also, that the price was 
grossly inadequate, and was not paid, but only promised to be’paid, ad- 
ded to the fact that the instrument included a much larger interest than 
the bargainor had, are very decisive evidences that a security was intend- 
ed. bid. 


CORPORATION. 

1, Jt seems that a corporation created by an act of our Legislature, having its 
property and carrying on its operations within this State, has its existence 
here, although its office business be carried on in another State. vans 
v. Monot, 227. , 

2. Jt seems that shares of stock in an incorporated mining company, belonging 
to a non-resident, are “effects or estate” owned b7 him here, and that 


they cannot be attached at law. bid. 


COUNTER SURETIES. 

1. A surety, upon the principle of quia timet, may file a bill against a coun- 
ter-surety, to onforce his (surety’s) exoneration, though he may not have 
paid the debt. Ferrer v. Barrett, 455. 

2. In a bill by a surety against a principal and counter-sureties, it was held 
that the creditor and co-surety were properly made parties plaintiffi— 
Tid. 

3. It was held, further, that the insolvency of the surety was no obstacle to 
his filing the bill to enforce his exoneration. bid. 


DAMAGES. 
Vide Inxsuncrion, 6. 


DECREE OF A FOREIGN COURT. , 

Where a legatee purchased property at the sale made by the exeoutor, and 
gave bond with sureties for the price, it was held that a decree in favor 
of the principal, in a court of equity in another State, to which such 
sureties were not parties, declaring the said bond to be set-off by the 
claim for a legacy, is not evidence in a suit brought by the sureties to es- 
tablish the same set-off, and. that the executor is not estopped by such 
decree from proceeding to collect the bond from the sureties. Hdney v. 


Baney, 127. 
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DEED, 
Vide Coxrupentiat Retavions; Deuivery or Degp. 


DEED GRANTING AN ANNUITY. 
Where A, by deed, directed his attorney in fact, to pay annually out of the 
income of his estate, a certain sum to B, during the joint lives of A and 
B, and A afterwards became insane—/eld, that in law, this deed was a 
grant of an annuity, and not revoked by his insanity. Blount v. Hogg, 
46. 


DEED—EXECUTION OF 
Vide, Fravup. 


DEED OF TRUST. 
Vide Parriss, 3. 


DEFENSE AT LAW. 

Where a note, prepared for the purpose of being discounted at a bank, was 
left by the party, for whose accommodation it was made, with A, to be 
offered at a bank, upon an understanding that. A should draw the pro- 
ceeds, and apply a part thereof to the discharge of a smaller note, then 
due to the bank, and the balance to certain debts which the principal ow- 
ed him, and on the refusal of the bank to discount the note, it was further 
agreed between the same parties, that A should keep the note as securi- 
ty for the debts due him, it was held that a judgment obtained in a court 
of law, on such note, could not be impugned for any matter that could 
have been pleaded to the action at law, and that it was in the first place 
applicable to the indemnity of the party, paying the debt in bank, and 
that the remainder was applicable to the claims of A against the princi- 
pal. Zysor v. Lutterloh, 247. 


DELIVERY OF A DEED. . 

Where the owner of a slave, employed a person to write a deed of gift, 
fornishing him with a form for that purpose, and such person wrote such 
deed accordingly, and having read it over to the donor, he executed it 
by signing his name, and at his request, such draftsman subscribed it as 
witness, and immediately retired from the apartment, leaving the instru- 
ment, so executed, lying on the table, in the presence of both the donor and 
donee, it was held that this proof raised a presumption that it was deliv- 
ered to the donee, and that such presumption was strengthened by the 
declarations of the donor, afterwards made, that he had executed a deed 
for the property in question, to the donee. evister v. Hilliard, 12. 


DEMURRER. 
Where there is a demurrer to the whole of a bill, if it appears that the 
plaintiff is entitled to any relief, the demurrer must be overruled. Sikes 


v. Truitt, 361. 
Vide Forumer pecrer, 2; Pizapine, 1, 2,4; Pracricg, 2, 4 

















DILIGENCE, 
Vide ADMINISTRATOR. 


DISCOVERY. 
Vide Pracrior, 2, 4, 5. 


DISSENT OF WIDOW, 

Where a testator in his will provided a support for his widow and children 
by giving them a residence on his farm, and the issue and profits thereof, 
and the use of the slaves, stock, &c., for a certain period—which arrange- 
ment was broken up by the widow’s dissent from the will, it was held 
that the children were entitled to compensation out. of the testator’s es- 
tate for the loss of these benefits. Worth v. AfcNeil, 272. 


DISTRIBUTEE. 
Vide Insunorion, 6. 


DIVORCE. 

The statute, Revised Code, ch. 39, requires the acts which are alleged to 
amount to indignity, to be set out particularly and specially, so that an 
issue may be taken upon each severally, and wil] tolerate no generality 
in making the charges. Jrwin vy Erwin, 82. 

Vide Auimony, 1, 2, 3, 4. 


ELECTION OF FREEBOM BY A SLAVE. 
Vide Trust ron EMANCIPATION, 


ELECTION. 
The course of theCourt of Kquity in respect to elections, is, not to compel 
& party to choose between the opposing interests, until they are in such 
& state as to enable the party to see on which side his interest lies.— 
Dunlap v. Jngram, 178. , 


EVIDENCE. 
Vide Decree OF A FOREIGN CouRT. 


ENTRY OF VACANT LAND. 

1. A prior entry, which is vague, acquired no priority as against other enter- 
ers, until it is made certain by a survey. Currie y Gibson, 25. 

2. A person who makes a vague and indefinite entry of land, which be as- 
certains does not cover the land aimed at, cannot shift the entry to an- 
other piece of land which was entered before such attempted transfer ; 
especially if he has notice of the prior entry. Ashley v Sumner, 121. 


EQUALITY. 
Vide Wi11—Consrevcrion or, 2. 


EYUITY TO CALL FOR A CONVEYANCE. 
Where a party made a bill of sale of @ slave, for a valuable consideration, 
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which was inoperative, because there was no sabscribing witness to it, it 
was held that the purchaser had a clear equity to-eall for a conveyance ; 
either upon the greund that it was an attempt to pass the title, which 
failed by reason of a mere formal defect, or upon the ground that the in- 
operative instrument was evidence of an agreement to convey. Jones v. 
Baird, 167. 


EQUITABLE PROPERTY LIABILITY FOR DEBTS. 

Except as to the small allowances which the hamanity of the law allows 
an insolvent, it is considered an inseparable incident to property, legal or 
equitable, that it should be liable for the debts of the owner,.as it is to 
his alienation. Hough v. Cress, 295. 


ESTOPPEL BY ACTS IN PAIS. 

One, who knowingly stands by and permits another to purchase, and a 
fortiori—one who misleads and induces another to purchase, shall not be 
allowed to set up an opposing equity, nor take advantage of the legal 
title by which it is supported. Blackwood y. Jones, 54. 

Vide voRMER DROREE ; SPECIFIC PERFORMANCE. 


ESTOPPEL. 


Vide Decree IN FOREIGN COURTS. 


EXECUTOR CHARGED WITH LOSS OF ASSETS. 


An estate, in the hands of an executor, turned out to be greatly more in 
debt than was anticipated by the testator, in consequence of which, it 
becoming necessary to sell property specifically disposed of by the will, 
the executor procured an order of the Court of Equity, and sold lands, 
specifically devised, instead of slaves. Several, of these slaves, while in 
the executor’s hands, died, without any fault or neglect on his part; it 
not appearing that this substitution of the slaves for the land, was pre- 
judicial to the general interest of the legatees, and the executor having 
acted in good faith in making it, it was held that he was not, in equity, 
accountable for the value of tke slaves that had died. Holderness v. 
Palmer, 107. 


EXECUTION SATISFACTION FROM EQUITABLE PROPERTY. 

1. A bill was brought to subject equitable property to the payment of a 
judgment at law, in which it was alleged that the defendant, in that judg- 
ment, was insolvent, that he had no property that could be reached by 
an execution at law, and that executions on other judgments against 
him, had been returned nulla bona, to which the defendant dethurred ; 
it was held not necessary to show that an’ execution had issued on the 
judgment at law, and been returned nulla bona. Tabb v. Williama, 352. 

2. A lis pendens constitutes a lien on equitable property, in a case where it 
can be properly sought in this Court, and it is net necessary to restrain 
the holder of such property from paying it to the cestud que trust, (he be- 
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ing e-party,) for the Court will make ail proper orders for the protection 
of the fund. Ibid. 


EXECUTION SALE OF LAND. 
Where land was purchased. by a feme with her earnings and the deed made 
to her, a sale of such land, under an execution against the husband, 
passes nothing. AfcKinnon v McDonald, 1. 


FAMILY SETTLEMENT. 
Vide Oxus Propanpi. 


FEME COVERT. 


Vide Insunction, 10. 


FOLLOWING ASSETTS. 
Vide PurcuaAser witnout Notice. 


FORMER DECREE. 

1. Where a decree has been passed by the court upon a formal hearing, dis- 
missing a bill upon its merits, a second bill, alleging facts, which, if estab- 
lished, would entitle the plaintiff to the same measure of relief as the 
facts set forth in his former bill would entitle him to, will be dismissed up- 
on a plea in bar. Jenkins v Johnston, 149. 

2. It is usual to plead a decree in bar to a second suit for the same thing ; 
but where the bill itself sets forth the substance of the pleadings in the 
former suit, and the decree given in it, and prays a discovery of facts 
contrary to the declaration then made, and a decree inconsistent with 
that decree so that there is no need of a plea for the purpose of identify- 
ing the parties, and the subject matter of the second suit, as being the 
same with that of the former, the objection may be taken by demurrer. 
Davis v. Hall, 403. 


FRAUDS—STATUTE OF 
A receipt for a part of the purchase-money, for a house and lot, without 
any description of the property to be conveyed, is not a sufficient note 
or memorandum of an agreement, under the statute of frauds, and can- 
not be helped out by parol evidence. Murdock v. Anderson, 77. 


FRAUD. 

1. Where the seller of a patent right for an improved mode of making soap, 
by artfully keeping back the patent itself, and by the exhibition of printed 
forms and receipts falsely stating its purport, and by other arts and con- 
trivances, induced one to purchase a much less extensive and valuable 
improvement than that bargained for, it was held to be a case within the 
ordinary jurisdiction of our State courts of equity: Lindsay v. Rora- 
back, 124. 

2. Where an obligee in a bond procured a young man, inexperienced in bu- 
siness, to sign the instrument as co-obligor with another who had signed 
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it, by asking him to sign it as a witness, and when he was about to sign 
it, by- pointing to the place where his name was subscrived, as the proper 
place for a witness to sign, it was Aeld that the bond should be surren- 
dered to be cancelled. Boyd v. King, 152. 

Vide PreraYMENT OF A DEBT TO A GUARDIAN. 


FREE-TRADER. : 

The English doctrine, that a wife, by an arrangement with her husband, 
can become a free-trader, and hold the proceeds of her labor to the ex- 
clusion of his creditors, does not obtain in this State. McKinnon v. Mc- 
Donald, 1. 


HOTCHPOT. 

1. Advancements in land, by a father, are not to be brought into hotchpot 
and accounted for in the division among his children of his real estate, 
unless the father dies totally intestate. Jerkins v. Mitchell, 207. 

2. Where a widow dissents from the will of her husband, she is entitled, in 
ascertaining her distributive share, to have adyancements made to lega- 
tees under the will estimated as a part of her husband’s estate, though as 
between themselves, there being but a partial intestacy, such advance- 
ments are not subject to be brought into hotchpot against such legatees- 
Worth v. McNeill, 272. 


3. Under the Revised Code, chap. 38, sec, 2, an estate, pur autre vie, given 
to a child by an intestate father, is subject to be brought into hotehpot as 
an advancement in the division of other lands. Diwon v Coward, 354. 

. One half an estate in land given by an intestate, by deed to his dahghter 
and her husband, is subject to be brought into hotchpot. bid. 


IGNORANCE OF A DRAFTSMAN. 
REFORMING A Deep. 


INCREASE OF SLAVES. . 

1. A bequest, simply of a female slave and her increase, in a will, made be- 
fore the enactment of the Revised Code, passes the mother only, and not 
her children, born before the will was made, or between that time and 
the death of the testator. Williamson v. Williamson, 282. 

2. But where a slave had been put in the possession of one of the testator’s 
children, and had increase before the willl was made, and that fact is re- 
cited in the will,.a bequest of such slave, and her increase, even before 
the Revised Code, was held to be a confirmation of the previous parol 
gift, and to pass both the mother and her increase. © Zbid. 

3. “Increase” annexed to the gift of a female slave, in a will, does not per 
se, pass the issue born before the testator’s death; and the Court cannot 
reject a word which makes a phrase insensible, and substitute another 
which makes it sensible, in order to make such increase pass, unless some- 
thing in the will itself, justifies such rejection and substitution. Parker 
v Parker, 439. 
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4, The increase of a female slave, born after the making of the will, made 
in 1850, and before the death of the. testator, does not pass under a be- 
quest of the mother, Zlliott v Posten, 433. 


INJUNCTION. 


1, 


Where the only person who ought to have been made a party defend- 
ant in a bill, was named as such—an injunction prayed—a fiat made and 
an injunction ordered and issued against him, in which fiat a copy of the 
bill and a subpoena were ordered to issue, which was done, and the de- 
fendant came in and answered, and moved for the dissolution of: the in- 
junction, which was dissolved, and the bill stood over, and after replica- 
tion, commission and proofs, the cause was set down for. hearing, and 
sent to this Court, it was held, to be too late to move to dismiss the bill 
on the ground that there was no prayer for process to bring in the de- 
fendant.. Airs v Dillops, 17. 


. This Court will net restrain the owner of a determinable estate in the 


enjoyment of his rights, on proof of an isolated conversation between him 
and the ulterior claimant, in which the former under the excitement of spir- 
its, and of an angry quarrel, made a threat to run the property off and 
defeat the expectancy. bid. 


3. A: bill can only be read as an affidavit, on a’ motion to disselve an in- 


4. 


junction. . Jbid. 

An injunction is a secondary process, (except it be for the prevention of 
torts) and must be asked in aid of some primary equity, which must be 
disclosed in the same bill that prays it. Washington v Emery, 29. 


5. Where an answer to a bill for an injunction does not respond to a ma- 


terial allegation, the Court will not dissove the injunction on the coming 
in of the answer, but will order it to be continued to the hearing. Rich 
v. Thomas, 71. 


}. Where the administrator of an estate, permitted two slaves to go into 


possession of a distributee, before all the debts were paid, upen condi- 
tion that he should give a refunding bond, which he sold to another 
without giving the bond, and an action of trover was brought by the 
administrator against the purchaser, and recovery had for the value of 
the slaves, in a bill by the purchaser to enjoin the collection of this judg- 
ment, for all beyond the distributees’ share of the unpaid debts, it was 
held that his liability is that which would have existed against the distri- 
butee on his refunding bond, had he given one. Johnston v. Howell, 87. 


. Where a purchaser of mining lands, machinery and slaves, gave a mort- 


gage on the property to secure a balance of the purchase-money, and on 
account of difficulties arising in the. title to’ portions of the property, it 
was agreed, in writing, on certain conditions as to paying interest and a 
sum down, that the payment of the residue of the purchase-money should 
be postponed until certain suits, about the slaves, should be settled, it 
appearing that such conditions had been complied with, it was Aeld that 
an injunction to restrain the mortgagee from. selling for the purchase- 
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money due, ought not to have been dissolved on the coming im of the 
answer. igh Shoals Mining and Manufacturing Company y. Grier, 132- 

8. A’bill for an injunction to stay destructive waste cannot be sustained 
against one in exclusive possession, claiming, colorably, the absolute es- 
tate, where no action at law has been brought and none contemplated. 
Bogey ¥. Shute, 174. 

9. Where-a bill, for am injunction, alleged that the notes sought to be en- 
joined, were given as consideration that the defendants would procure 
and make him a fee simple title to a tract of land, in‘which they then 
had only an estate pur autre vie, which they denied, and, in fact, were 
unable t0 procure and make such title, and plaintiff's allegation was cor- 
roborated by the terms of a deed, which they did make, and the 
defendants answered evasively, insisting upon an unegnal and improba- 
ble version of the transaction, the Court ordered the injunction to be 
continued to the hearing. Jones v. Edwards, 257. 

10. Although courts of equity, usually, refuse to restrain a trespass by a writ 
of injunction; yet, where property was bequeathed to the separate use 
of a feme covert, without any trustee being appointed by the will, and 
the property was about to be sold under an execution agaiusf the bus- 
hand, for his debt, it was Jie/d that the legal estate being in the husband, 
and, therefore, there being no one to sue for the trespass, the Court svould 
interfere to protect the property by means of a writ of injunction. Smith 
y. Bunk of Wadesborough, 303. 

It. Where the defendants, in their answer to a bill for au injunction, disclose 
the fact,.that they have no substantial interest in the subject-matter of the 
bill, but that a third person, who is not a party, is alone interested, the 
Court will not dissolve the injunction at the instance, and for the benefit, 
of such third person. James v Norris, 225. 

12. To induce a court of equity to interfere with a tenant for life, in the en- 
joyment of his property, by an injunction or sequestration, it is necessa- 
ry for the remainderman to allege and prove facts and citeumstances, 
showing reasonable ground to apprehend thet such tenant will commit a 
fraud and defeat the ulterior estate, by destroying the property or remov- 
ing it to parts unknown. Mereer v. Byrd, 358. 

13. The General Assembly has power to extend the limits of an incorpera- 
ted town without the consent, and against the wishes of the eitizens who 
live on, or own land comprising the part to be annéxed. Manly v. City 
of Raleigh, 370. 

14. It is within the constitutional power of the Legislature to provide that 
an act, extending the limits of a town, shall depend for its validity on the 
acceptance of the Mayor and Commissioners of sueli town Ibid. 

15. It is the ordinary course of the Court of Equity. to restrain the execu- 
tion, but allow the plaintiff to proceed to a judgment at law; and it is 
only upon an averment in the bill, that the plaintiff in Equity believes 
the answer will afford discovery material to his defense at law, that an 
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idjunction to stay the trial, ought to-be granted. Williams v. Sadler, 378. 

16. Relief by an injunction, (except in some few cases, to restrain the com~ 
mission of torts,) is ancillary to some primary equity, and it is improvi- 
dent to issue that writ, where no such primary equity is alleged. Patter- 
son v. Miller, 451. 

17. Where, therefore, it was simply alleged in a bill, that the plaintiff had beem 
informed of a superior title to the land, for which the note in question 
was given, and that a suit was pending between other parties, from-which 

. it appeared that such title might be the better, and that if so, it was 
doubtful whether the defendant was in circumstances to make redress in 
a suit on the general covenants of. seizin and quiet enjoyment contained 
in his deed, and no ulterior proceeding is suggested as being contempla- 
ted, and not even a reference of the title asked, it was held that it was 
not proper to allow an injunction. Ibid. 

Vide Contincent Interzst, 2. 


INSANITY. 
Vide Deep GRANTING AN ANNUITY. 


INTEREST. 

1. Where real and personal estate wére given by will to-one for life who 
was also appointed executor, with discretionary power to sell all or any 
of the said property at any time during the continuance of the life estate, 
for the payment of debts, and such life-tenant appropriated the property 
thus willed without paying the debts, it was held that he should have 
kept down, the interest during his life, and that not having done so, his 
estate was held liable to that extent to thosein remainder. Blount 
v. Hawkins, 161. 

Vide Caafce ror Maintenance. 


JUDGMENT AT LAW. 


Vide DEFENSE AT LAW. 


JUDGMENT CREDITOR. 
Vide Lign sy svt, 1, 2. 


JURISDICTION. 


1. Where a suit was brought for the enforcement.of. @ contract: to convey 
land, in which relief was refused, because the writing relied on Was not 
sufficiently explicit, it is not within the province of the Court to decree a 
repayment of the purchase-money that had been. paid; because that is 
recoverable at law. Murdock v. Anderson, 77, 

2. Where it becomes necessary for our courts of equity, in the exercise of 

, their ordinary jurisdiction, to pass collaterally on the validity of a patent 
right, there is no reason why they may not do so. Lindsay v. Rora- 
back, 124. 

3. A mortgagee in a bill for foreclosure cannot bring in one who is in posses-- 

2 
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sion of a part of the mortgaged premises claiming it adversely, and ‘pray 
to have his title deed set aside ashaving been yoluntary and ‘antedated 
to.defraud the mortgagee and other creditors, the bill not alledging ary 
impediment in the way of the plaintiff’s suing at law. .Bogey v. Shute, 
174. 

. A party cannot, while pressing his rights in a court of law, and resisting 
his adversary’s legal rights before that tribunal, carry the matter into a 
court of equity, upon the ground, that the matters are tod complicated 
for a court of law, and thus have the matters before both tribunals at 
once. Williams v Sadler, 378. 

Vide Derense at Law; Fravup, 1; Mistaxe; Rent or Lanp cOVENANTED 


TO BE SOLD, 2. 


LAPSED LEGACY. 
Vide CaiLpReN 48 A oxass, 2, 3. 


LEGISLATURE. 
' Vide Insunotion, 13, 14. 


LIEN BY SUIT. 

. 1. Where an insolvent debtor had a resulting interest in a deed-of trust, it 
was held that an assignment of “it, by him, after a judgment ¢réditor had 
commenced a suit in equity to subject such resulting trust to the payment 
of his debt, should be postponed to the debts’ sought to be secured by 
such suit. McRary v Fries, 233. 

2. A discretion left in a trustee, as to what debts he would pay after dis- 
charging certain ones specified, is controlled and limited by the filing of 
a bill in equity by a judgment creditor, to subject the debtor's resulting 


interest to the payment of his debt. bid. 
Vide ExrcuTIon SATISFACTION OF FROM EQUITABLE PROPERTY, D4 


LIEN ON PARTNERSHIP EFFECTS. 
Vide Partnersuip. 


LEGACY TO BE MADE GOOD. 

Where slaves were given by will to several of the testator’s children, with 
remainders to their children, and it was provided further, that if any of 
the slaves given to the testator’s children should die, the loss was to be 
made good to them by the substitution of slaves- of equal value to be 
taken out of a stock or class intrusted to the testator’s widow for that 
and cther purposes during her life, held that a loss by the death of a 
slave, happening after the death of the first taker, but during the subsist- 
ence of the stock or class provided as a recourse in such case, ‘was to be 
made good to the remainderman. Miller v. Holmes, 250. 

Vide AwricrraTion oF A Lecacy, 1. 


LIFE TENANT. 
Vide Inrerzsz. 
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WARSHALLING LEGACIES: 
Where one legatee can resort to two funds, and another to but one of them, 
the former shall not be allowed to resort, in the first instance, to that 
which is the sole reliance of the latter legatee. Harris v. Ross, 413. 


MISTAKE. 

A defect in a guardian bond, arising from the mistake or ignorance of the 
clerk, will be aided in this Court, as against sureties. (Armistead v Boz- 
man, 1 Ired. Eq. 117, cited and approved.) Sikes v Tiwitt, 361. 

Vide Rerormine a Deep. 


MORTGAGE. 


Vide Jurispiction, 7. 


MORTGAGE BY A PARTNER. 
Vine PurcHAseR WITHOUT NOTICE, 2. 


MULTIFARIOUSNESS. 

1. .Avbill by the next of kin, setting forth a claith against one defendant, as 
administrator of the estate, for an account of the assets, and for a settlement 
and a claim as heirs at law, setting forth a fraudulent purchase of the're- 
al estate of their ancestor, at an execution sale, and some of them setting 
forth the same claim as sureties. who paid money for the deceased, arid 
also setting forth the widow’s claim for dower in the lands thus fraudu- . 
lently held by the purchaser, is multifarious. Alen v Miller, 146. 

. In a bill, for the settlement of a commercial firm, between the partners, 
it was held not to be multifariousness to pray for an account and settle- 
ment of a trust, made by them, to secure creditors, and of funds deposi- 
ted with third persons, as collateral security for the firm debts. - Zomlin- 
son ¥ Claywell, 317. 

A widow may properly join with the administrator of her husband and 
his heirs-at-law in a petition for the sale of his land to pay debts, and 
having done so, and they having procured an order of sale, she is a pro- 
per party with the others, in ‘a bill Yo effectuate such order by removing 
a cloud from the title produced by the fraudulent claim of another; and 
a bill of this character is not multifarious on account of her joinder in it. 


Davis v. Miller, 447. 


NON-RESIDENTS. 


Vide ArracuMent, 1. 


NOTICE OF EQUITY. 
Where one has notice of an opposing claim, he is put upon inquiry, and is 
presumed to have notice of every thing which a proper inquiry would 
have enabled him to discover. . Blackwood v. Jones, 54. 


ONUS PROBANDI. 
Where a person of weak intellect, (though then competent) made a will, 
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giving the bulk of his estate by a residuary clause to his children equally, 
which was made known to them and concurred in by them all, and af- 
terwards some of them took conveyances: of a part of the residuary fund, 
thus destroying the equality of division provided in the will, on a bill to 
set aside these conveyances on the ground of mental infirmity in the do- 
nor, it was held that the onus of establishing the donor’s sanity devolved 
upon these donees. Derr v. McGinnis, 139. ' 


PARENT AND CHILD. 


4 


Vide UNDUE INFLUENCE. 


PARTIES. 


1. 


Where it is alleged in the bill, and admited in the answer, that one hav- 
ing an equity in the subject matter of the controversy, had transferred 
the same to the plaintiff, for a valuable consideration, the omission of such 
person as a party, forms no objection to the bill.’ Ashley v. Sumner, 121. 


. Where a surety has paid money, he“is entitled to an assignment of all 


the securities that the creditor held, and to substitution, and in that case, 
the creditor need not be a party; but where he has not paid the debt, he 
may have relief, but the creditor must then be a party. owe v. New- 
bold, 212. 


. The maker of a deed of trust, on account of his continuing liability to the 


creditors, and of his resulting trust, is entitled to have an account from 
the trustee, and in a bill, for that purpose, he is not obliged to make the 
secured creditors, parties. Zomlinson v. Claywell, 317. 


. To a bill for relief against a surety, the principal is an indispensable party, 


and if he be dead, his personal representative must be brought in, or 
some good reason shown for its not being done. Hart v. Coffee, 321. 


. One, from whom the equitable right of the plaintiff has been obtained 


by compromise, but.against whom there is no ¢laim and no prayer for re- 
lief, need not be made a party to a bill against the agent who effected the 
compromise alleging a fraudulent dealing with the proceeds of the com- 
promise. Aullins v. McCandless, 425. 


Vide Decrer 1x a Forzian Court; Mu tirartiousysss, 1, 3. 


PARTNERS. 


1. 


Where the interest of one of the partners, in the property of a partner- 


ship, is assigned by him as security for his individual debts, and such as- 


signee permits the business to go on in its ordinary course, such security 
becomes subject to the fluctuations of the business, and upon the subse- 
quent dissolution, is only entitled to what remains to such partner after 
ths payment of the debts of the firm. Bank v. Fowle, 8. 


. There is no principle, on which, after the satisfaction of a judgment for 


a partnership debt, by one of the partners sued, equity ought to extend 
or preserve the vitality of the legal security, under the guise of an assign- 
ment, so as to charge the bail of the other partner. Hinton v. Odeahaim- 
er, 406. 


Vide Ban. 
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PARTNERSHIP. 

A creditor of a firm has no such lien upon the -aitesetiiy-etieia as to pre- 
vent one of the partners, at the time of the dissolution of the partnership, 
from assigning them in payment of his individual debt. Potts v. Blach- 
well, 58. 


PAYMENT. 
Vide Cotiusion wits GuarpIaN. 


PATENT RIGHT. 
Vide Fravp, 1. 


PLEADING. 


1. An allegation that a deed was fraudulent, without setting out how, or on 

‘what account, or in what particular, is not a sufficient one, and the ad- 

mission of such allegation, by filing a demurrer, does not sustain a bill 
otherwise deficient in equity. Bryan v. Spruill, 27. 

. Where a bill is filed by one in possession of a fund which he alleges is 
claimed by two persons whom he calls upon to interplead and settle the 
matter of right between them, so that he may be indemnified, shows, 
affirmatively, that neither of the defendants is entitled to the money, @ 
demurrer by one of them will be sustained which will virtually decide 
the cause as to both. Barker v. Swain, 220. 

3. Where a bill is filed to enforce certain rights as passing by a deed, it is 
not according to the course of the Court to treat it as a bill to reform the 
instrument on the ground of mistake. Williams v. Houston, 277. 

4. Where some of several defendants answer a bill, and others demur, it is 
not in a state to be heard upon the bill and answer, because the demur- 
rer has first to be disposed of, and if over-ruled, other answers have to 
come in, or judgments pro confesso taken as to the parties that had de- 
murred. Hough v. Cress, 295. 

Vide Demurrer; Former pecree; Jurispiction 3, ; MurtiraRrousness, I, 

2, 3,; Parties. - 


POSSESSION OF A FUND. 
Vide AcqvuISsITIONS OF A SLAVE. 


PRAOTICE. 

1. Where a cause is before a Court for a final decree, although the bill prays 
for a special injunction, it must be heard upon bill, answer, replication 
and proofs like any other cause. Airs v. Billups, ¥%. 

2. If a defendant wishes to avoid a full answer, he must demur to the re- 
lief and discovery sought. Weisman v Herron Mining. Company, 112. 

3. But a defendant cannot answer a bill in part, and introduce new matter 
as going to defeat the plaintiff's equity, and insist on that as a reason! why 
he shall not answer another part of the bill. bid. 

4. Where he wishes.to avoid an answer im respect to a particular matter, (as 
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that it will criminate him, &c.) he must answer the other ‘parts of the*bil, 
and demur to the discovery of such particular matter, -Jbid, 

5. Where the defendant wishes to ayoid a full discovery, on the ground, 
that there is a fact which defeats the plaintiff's equity, he must allege such 
fact by plea. bid. 

6. The Court disapproves of the practice of setting forth arguments in sup- 
port of the equities relied on, either in a bill, or answer. Jbid. 

7. A cause pending in the Court of Equity, cannot be divided and sent as 
to one, or some of the defendants to this Court, while as to another, or 
other defendants, it remains in the Court of Equjty for the county. Za 
son v. Sawyer, 166. 

8. Although it is the practice to allow affidavits in support of the allegations 
of the bill to be read, on applications to dissolve a special injunction or 
sequestration, and it is error to refuse them, yet, where upon an.appeal 
the affidavits refused below were read, and with their aid, no, case was 
made for such an injunction, it was held that an order below, dissobving 
it, should not be reversed. Mercer v. Byrd, 358. 

Vide, Attimony; But or Exceptions; Insuncrion, 4, 5,9; Panrries, 1; 
Execution—SArtisraction or From EquiTaBLe Property. 


PREFERRED LEGACIES. 
A chatge upon land by will, for the. maintenance of one who is deaf, lame 
and helpless, to begin immediately, and to continue during the life of such 


beneficiary, is to be preferred to legacies of an ordinary character.charg- 
ed on the residue of the estate after the expiration of a life interest there- 
in. Harriss vy Ross, 413. 


PREPAYMENT OF A DEBT. 
The payment of a debt toa guardian before it is due, is not sufficient in itself 
to eStablish an unfair purpose. Wynne v Benbury, 395. 


PRESUMPTION FROM LAPSE OF TIME. 


Vide Apverse Possession. 


PURCHASER WITH NOTICE OF AN EQUITY. 
Vide Notice or Equiry. 


PURCHASER WITHOUT NOTICE. 

1. Where it appeared that a party took, without endorsement, from’ a guar- 
dian, notes, payable to him as such, by paying the money in full, which was 
done at the request of the makers, to avoid being sued thereon, it was 
Held ihat the circumstances repelled the idea of fraud, and that there 
was no ground to seek for exoneration, by following the notes. Zowe v. 
Newbold, 212. 

2. Where, one partner mortgaged the effects of the firm, to pay a-debt to 
another, which did not exist, and the mortgagee assigned the mortgage 
to secure a bona fide debt of his own, to.one who had no notice of the 
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state of the balances between the partners, it was held that such assign- 
ment is good. Petts v. Blackwell, 58. 
Vide Srecrric Perronmance, 1. 


RAIL ROAD STOCK. 
Vide ConstTITUTIONALITY OF AN ACT OF ASSEMBLY. 


RATIFICATION. 

A limitation by will, before the act of 1784, to one upon the contin- 
gency of his or her arriving at a particular age, or of his or her being 
married, was held to manifest an intention that the devisee should 
take an estate in fee, in case he or she did arrive at that age or married ; 
and where such provisions were contained in a deed that had not words 
of inheritance, but was referred to in a will published a few days after- 
wards, in which the several provisions of the deed were ratified and con- 
firmed, it was held that the two instruments conbined conveyed an es- 
tate in fee. Gray v. Winkler, 308. 


RECEIVER. 

It would be improper for a Court of Equity to take part of the estate from 
one executor and give it toa receiver for him to co-operate with the 
other exccutor. A receiver must be of the whole estate. Juirbairn vy. 
Fisher, 390. a 
Vide Terms IMposED ON AN ExecrrTor, 2. 


RECOVERY OF A RUNAWAY SLAVE. 

Where slaves ranaway from a holder for life to a free State without the fault 
of such life-holder, and he in efforts to obtain them back, expended more 
than the value of the slaves, it was held that the remainderman was 
bound to contribute to such expense in proportion to the value of his in- 
terest in the property. Blount v Hawkins, 161. 


. 
. 


REFORMING A DEED. 


Where the meaning of an instrument of writing, apart from its effect ac- 


cording to the ordinary rules of construction, is conjectural, the Court 
cannot take upon itself to declare that there is a mistake arising from the 


ignorance of the drafisman. Williams v Houston, 277. 


REMAINDERMAN—SALE BY 
Where the owner of a life interest in a slave, found it expedient to sell him, 
that he might escape the consequences of a capital charge, by being car- 
ried out of the State, it was held that the owner of the remainder was 
entitled to a share of the money received. McKeil v Cutlar, 381. 


RENT OF LAND COVENANTED TO BE SOLD. 
1. Where, by articles of agreement, A is to make title to, and B pay the 
purchase-money for land, on a certain day, and B fails to pay the money 
at the time specified, but it is afterwards recovered in an action at law, 
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A in the meantime occupying the premises at intervals, it wag held thas 
he was liable for a fair rent for such occupation. Fleming v. Chunn, 422. 
2. This rent is recoverable in equity, for the reason that it could not be re- 
covered at law, for want of the legal title. bid. 
3. Rent due for the occupation of an equitable estate in land, in the hife- 
time of the cestui que trust, goes to his personal representative, that ac- 
cruing on such occupation after his death, goes to his heirs. Jbid. 


REPRESENTATION. 
Vide Cuinpren as a crass, 2, 3. 


RESIDUUM. 

Where there was a gencral residuary elause in a will, directing a division 
of the fund when A might come of age, between such of the testator's 
grand-children as might then be alive, and one of the grand-children died, 
in the life-time of the testator, before A came of age, it was held that the 
part intended, for such deceased grand-child fell into the residuum, as 
property not otherwise disposed of, and did not go to the next of kin— 
Washington v. Emery, 32. 


RESULTING TRUST, 
Vide Lien By sur, 1, 2. 


REVOCATION. od 


Vide Deep GEANTING AN ANNUITY. 


RULE IN SHELLEY’S CASE. 

1. A deed conveying slaves to a trustee, fo the use of A for life, and after 
her death to pay over the profits to her heirs, to their exclusive use and 
benefit, was held, by virtue of the rule in Shelley’s case, to pass the fult 
and absolute property in the use to A #ythe word “ heirs” in this connec- 
tion, not being a word of purchase. © Williams v. Houston, 277. 

2. A limitation by will of slaves and other property to one, for her support 
during her life, “and what remains at her death, to be sold and equally 
divided among the heirs of her body,” vests the proceeds of the property 
sold, by the rule in Shelly's case, in her children, and the descendants of 
such of them as may have died, as purchasers. Thompson v. Mitchell, 
441. 


RULES OF CONSTRUCTION. 
Vide INcREass OF shaves,,3. F 


SALE OF LAND INSTEAD OF SLAVES. 
Vide Executor CHARGED WITH LOSS OF ASSETS. 


SECRET TRUST FOR EMANCIPATION. 
A bequest of slaves, witha request that the legatee will permit them to 
have the result of theiw own labor, is a bequest for emancipatioa, and a 
wust in them results. Dunlap v. Ingram, 178. 
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SECURITY—ACCEPTANCE OF. ' 

‘ Where a surety is privy to a deed of trust, which includes, as a part of the 
fund, a debt due by-him to the trustor, and the deed being greatly to his 
advantage, makes no objection to the insertion of the debt at the time, 
he is held to have waived, for a compensation, any equity he may have 
had against the insertion of it as part of the trust fund. filler v. Cher- 

°: ae 


SECURITIES—LACHES IN INFORCING. 
Vide Partners, 1. 


SEPARATE ESTATE. 
Vide Insunction, 10. 


SPECIFIC PERFORMANCE. 

1. Where the interest ef one, holding a bond for title to land, was sold at 
execution sale, and the obligee induced one te purchase it, who after- 
wards sold it to another at an advance on his bid, and this last sold it to 
the original vendor, (all parties believing the sale to be valid) it was 
held, that neither the obligee in the title-bond, nor his assignee, who was 
the person that bid off the interest at sheriffs sale, could call on the ob- 
ligor for a specific performance, he having parted with the legal title to 
one wlio paid a full price, and had no notice of an adverse equity. Justice 
v. Carroll, 429. 

2. Where, on a contract to lease a mine for twelve months, in order that 


search might be made for minerals, it was agreed that the lessor should 
make a good title to one half of the minerals discovered; and the 
dessees permitted other persons (claiming a right) to make explorations 
and discoveries, which added greatly to the value of the property, with- 
eut offering to assist, it not appearing that they were ready or able to do 
the necessary work, it was it was held that they were not entitled ¢o a 
specific performance. Cabe v. Dixon, 436. 


STATUTE OF LIMITATIONS. 


Vide ADVERSE POSSESSION. 


SLAVES—GRATUITIES TO. 

This Court will sanction the act ofa representativé of a deceased person, im 
making small gratuities to slaves, at particular times, as encouragement 
to good conduct, where such had been the usage of the deceased owner. 
Washington v. Emery, 32. 


SUBSTITUTION. 
Vide Parris, 2. 


SURPLUS—UNDISPOSED OF, 
Property not disposed of by a will, always forms the primary fund for the 
payment of debts and funeral expenses. lliott v. Posten, 433. 
Vide ConpitiewaL Laeacy, 2. 
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TAX ON COLLATERALS. 

Where a testator or intestate had his domicil abroad, and his personal es- 
tate was there also, it was held that a tax under the 99th chapter, 7th 
section of the Rev. Code, was not demandable off of collatterals succeed- 
ing’to the same, although resident in this State. State v. Brim, 300. 


TERMS IMPOSED ON EXECUTOR. 

1. The poverty of an executor, which existed at the testator’s death, with- 
out mal-administration, or loss, or danger of loss, from misconduetor neg- 
ligence, will not-authorise a Court of Equity to put him under a bond to 
perform the trust, or, as an alternative, give up the office. Fairbairn v. 
Fisher, 390. 

2. A misunderstanding between two executors, added to.the fact that one 
is a man of limited means, it not appearing that any detriment had hap- 
pened to the estate from their disagreement, is no reason why the busi- 
ness should be taken out of their hands, and committed to a receiver.— 
Ibid. 


TRUST FOR EMANCIPATION. 

1. A.provision in a deed, conveying slaves to one, “in trust for the grantor, 
during her life, and then to send them to Liberia, or some free State, if 
they make choice to go within one year after the grantor’s death,” is not 
against the provisions or policy of our statutes on the subject of slaverv. 
Redding v. Long, 216. 

2. Though slaves have no capacity to make contracts, or acquire property, 
yet, they. have both a mental and moral capacity to make an election be- 
tween remaining here and being slaves, and leaving the State and being 
free, when the alternative is proposed to them by the deed or will of the 


owner. Jbid. 


UNDUE INFLUENCE. 
A child is allowed to use fair agument and persuasion to induce a parent to 
make a will or deed in his favor. Gilreath v. Gilreath, 142. 
Vide ConripentiaL Revatioys. : 
. 
UTENSILS. 
A wagon was held to pass under the terms, “all my farming utensils.”"— 
Elliott v. Posten, 433. 


VACANT LAND. 

l. A prior entry of vacant land, not acted on, but abandoned, (under a 
misapprehension of its efficacy) although known to a subseqnent enterer, 
who complies with the law and gets a grant from the State, can, in no 
degree, lielp out a still later entry and grant; for such abandoned entry 
becomes null and void after the time prescribed for its effectuation has 
expired. S:anly v. Biddle, 383. 
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2. There is no policy of the State which requires that an entry shall have 
lapsed before another can be made. bid. 
Vide Entry or Vacant Lanp. 


VALUATION OF SLAVES. 


Vide ADVANCEMENT. 


WAIVER OF A RIGHT. 
Vide Securiry—aACCEPTANCE OF. 


WASTE. 

1. Where a tenant in common, took the fixtures and implements belong- 
ing to a mill, which was out of use for the want of repairs, and used 
them temporarily in a mill of his own, and burnt some useless rotten 
timber pertaining to the mill-dam, which was in his way, it was held that 
he was not guilty of destructive waste. Dodd v. Watson, 48. 

. To subject a tenant in common, to spoliation, at the instance of another 
tenant, it must appear that he has used the common property, otherwise 
than in the usual and legitimate exercise of the rights of enjoyment. Jbid. 

3. It ig no invasion of a privilege to cut timber for the use of a saw-mill 
owned by two, that one of the owners of the mill, who was also a life 
owner of the land, cut and used a few hundred dollars worth of timber, 
having left an abundance for the use of the mill, and all other purposes. 
Ibid. 

Vide Insunction, 8. 9 


WILL—CONSTRUCTION OF. 

1. The general intention of a testator, if declared in a will, must so far con- 
trol a particular clause, as to prevent. an absurdity and an incongruity 
with other provisions of the will. Purnell v Dudley, 203. 

. Where, therefore, a testator left seventy-five slaves to three of his.sons, 
and a number of others to-be sold, and out of the proceeds, for his debts 
to be paid, and to each of his three daughters, a sum equal to the esti- 
mated value of the share of the sons, and provided, that if such shares 
of the daughters were not equal to those of the sons, they should be 
made so by paying his daughters such sums asewould; make their shares 
equal to the yalue of the,slaves’given ‘to the sons, and it turned out that 

““thieldebts absorbed the whole fund ; it was held that the daughters could 
only claim from the sons so much as would make all their shares equal 
Tid. 

. The coupling together, in a will, by the use of the conjunction “and,” 
of aslave and her increase, mentioned as having been previously given, 
with one not so mentioned, will not have the effect of bringing both be- 
quests within the exception to the general rule. Williamson v. William- 
son, 282. ' 

4. The state of the testator’s family and property, are not considerations of 
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“weight in orriving shthejponsteuction of a will, whére the language is 
ee the m RWall'established. bid. 
: —The rule of rn D; as te'the increaséof slaves, is: sera by 

Reviséd Code, ch. 19, Sec. 27, Ibid. 

“6 Where one gave, by’ will, to his wife for life, all’his'‘land and ‘Rabhides, 

- “with the stock of every kind updn them, with slaves and a white family 

~“to be.Bupported, and added, that all the rest of-my ,chattel-property, of 

évery deseription, after takiuf} Out/thtehattelsppoperty’ left ou€ to A, was 

to go to her, ii was held that there ‘Wwaé-a strong impligation that fie i in- 

tended to include:the erops and provisions on hand, at his Goath, ag a 
gift to his wife. Swain v Spruill, 364. 

. Where a testator expressly gives, specifically, for Tife, with a tifnitation 
over, things which ipso usu consumuntur, the Couft* has no power, t& 
control the disposition of the testator, by denying that use to the‘first 
taker, which has been bestowed by the will, although it: may itmpair the 
value, or extinguish the thing itself, to the loss of the ulterior taker.— 
Ibid. 

Vide ANTICIPATION OF A LEGACY, 2; Bequests TO TWO. AND THE SURVIVOR - 
OHILDREN AS A CLASS, 1, 2, 3, 4,5; Legacy ro pe. mape coop; Ratirr 
oaTion ;, Words OF EXCLUSION. 


é 


WITNESS. 
Vide Bqurty ro Cat vor a ConveYAncr. 








